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Across the EU, there are challenging (possibly unique) economic circumstances which has led to a banking and funding crisis, a recession and business failures. 

At the same time, my contention is that the procurement processes which should aid competition, have become more costly, complex and litigious for all concerned, with an increasing challenge culture, confusion over ECJ case law and complex process issues which are impacting on public bodies and bidders alike.

Stop over-use of public procurement for policy objectives
Public procurement should not be overly used as a policy instrument on EU-level
Solutions can also be realised via enterprise and industry policies
Public procurement is increasingly used by the European institutions to address policy objectives e.g. environment, energy, social policy, innovation, etc.
From a humble practioner’s perspective, these initiatives seems to arrive without proper co-ordination and are expressed in both legislative and ‘soft’ measures (guidance etc), resulting in a very complex environment, which creates confusion/uncertainty amongst procurement professionals and politicians alike at local and regional level.

Respect for local & regional self-government: ‘freedom to procure’ 

Principles of local & regional self-government are to be respected 

EU actions in relation to sustainable, socially responsible, innovate procurement etc. need to remain voluntary and allow local & regional authorities to determine their own purchasing priorities 

The Commission / EU institutions should respect and reconfirm the fundamental freedom of local public bodies to decide for themselves when they should or should not subject a function to public competition. In recent times this fundamental principle seems to be in question or in danger of being eroded to the detriment of local democracy and decision-making. 
Re-enforce the Lisbon Treaty principles

New procedures add to administrative costs & litigious culture 

Detailed procedures lead to higher transaction costs for the public authority & the bidders 

Remedies, competitive dialogue, public access to information 

New rules creating a very litigious culture 

It is entirely right and proper that ECJ case law both supplements and interprets EU legislation and answers questions which arise in the practical application of law during procurement. However, some ECJ case law tends to sow confusion and (particularly in recent months) has expanded the remit of procurement law into previously uncharted territory (Teckal, Roanne, Leonakis);  These decisions have unexpected, unforeseen and unwelcome consequences for projects procured in different circumstances to the processes considered in the cases themselves. Now there are new Remedies for aggrieved contractors to pursue, the difficulties are magnified. 

For example: ECJ case law on use of evaluation criteria and weightings came from framework procurement – The case law suggests there is no ability to ‘flex’ criteria due to changing market circumstances or to meet a CA’s requirements e.g. credit crunch and funding crisis; Is it appropriate to cement criteria and weightings in stone, prior to the dialogue stage where under the competitive dialogue process, dialogue can last 18 months?

Aggrieved bidders are now in a strong position to cause delay, increase costs and uncertainty for successful bidders and funders and the authority itself, right at the end of an already expensive and time consuming process. Many public bodies are now pre-occupied with avoiding legal challenge rather than focussing on securing best value for money. Ineffectiveness major problem. 

Conclusions

Fundamental evaluation and review of the public procurement directives to take into account experience from practitioners 

Focus back on value for money instead of defending legal challenge

CEMR welcomes the European Parliament’s report on new developments in public procurement and wishes to propose an evaluation of the achievements and shortcomings of the EU public procurement directives in the form of a wide consultation with the relevant stakeholders.
We wish to participate in a fundamental review of the PP directives and urge the EU institutions to take into account experience from grass roots practitioners. 
The focus and point of procurement is to deliver value for money – it shouldn’t be about avoiding attack from losing bidders – all too often this is where huge amounts of money and time is being spent to the detriment of efficient, cost effective service delivery.  
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