[image: image1.jpg]




CEMR response 

To the European Commission’s draft to amend the regulation on the application of Articles 87 and 88 of the EC treaty to de minimis aid

Published in the Official Journal C 137 of 10/06/2006

Key points of CEMR’s response
1. CEMR welcomes the stakeholder consultation, given the fact that the European Commission has the sole competence in the competition policy area. 

2.
We are however concerned at the proposed treatment of guarantees in article 1 (3). Local and regional authorities often use small-scale aids including guarantees when assisting small and medium sized enterprises within specific conditions. The proposal on guarantees seems to be motivated by the difficulty to calculate the gross grant equivalent. 


In 2000, the European Commission had published a notice on the application of state aid in the form of guarantees and this document provides the basic information on how the aid element of guarantees should be calculated. In its proposal to amend the de minimis regulation, the Commission does not give any indication why it does not want to apply this method of calculation. 


Therefore, we would like to invite the Commission to clarify the relation between the notice on state aid in form of guarantees and the modification of the de minimis regulation. Stakeholders should be consulted on this proposal and CEMR would be interested in contributing to find a reasonable solution.

3.
In the absence of compelling evidence of the need for change of this point, CEMR contents that the Commission should draft a proposal that allows guarantees to be included in the scope of the de minimis regulation, taking the method of calculation as laid down in the 2000 notice as the basis. 

4.
CEMR welcomes the raise of the threshold of an aid that may be paid to an undertaking to € 200 000 over a period of three fiscal years. We would, however, like to suggest that the regulation should include a provision that the threshold should be adapted to inflation on an annual basis.

Introduction
1. CEMR welcomes the European Commission’s initiative to exempt more small aids from the notification obligation and therefore to amend the existing de minimis rule.

2. This initiative, which is part of the reform the European Union’s state aid policy, presented in the action plan: “Less and better targeted state aid: a roadmap for state aid reform 2005 – 2009” is a good step in the right direction. 

3. The European competition authorities should focus on relevant distortions of the internal market and therefore prioritize and simplify the legal framework.

4. General block exemptions are a useful instrument to increase legal certainty and to reduce bureaucracy. However, they need to be adapted to changing environments and according to the main objective of the competition policy: the distortion of the internal market.

5.  It is therefore very important to modify the existing block exemption on small amounts of state aid that are provided to companies and take into account the objectives of the European Commission’s roadmap for the state aid reform.

6. CEMR welcomes the fact that the European Commission presents this modification to the public and invites stakeholders to send their comments. Even though competition is a sole competence of the European Union, this consultation reflects the ‘new governance’ policy that the Commission expressed in its work programme 2006 to consult stakeholders. 

7. The block exemption provides a legal framework to local and regional authorities under which conditions they are allowed to financially assist mainly small and medium sized companies in a modest way that has no impact on the internal market.

8. The Commission’s proposal includes two important changes for local and regional government: new provisions for guarantees and the rise of the threshold, which we would like to comment on.

Commission draft regulation
Article 1: Scope

9. Article 1 (3) defines the application of the regulation only in cases where the aid is awarded in the form of grants and other types of aid, where it is possible to precisely calculate the gross grant equivalent of the aid ex ante without need to undertake a risk assessment.

10. We understand that this limitation aims to have a better calculation basis and to reduce the risk. This objective is reasonable and can be supported in general.

11. However, in the following paragraph, aid in the form of guarantees are excluded from the application of the regulation, “unless the total value of the transaction in question does not exceed the ceiling, as laid down in article 2(2)”. We understand this to mean that the total cost of the transaction is the maximum amount payable under the guarantee. The wording of this sentence is not very clear in the current drafting and should be clarified and improved.

12. At local and regional level, aid - in general to small and medium sized companies - is very often provided in the form of guarantees and therefore it is a matter of great significance to CEMR and its members. 

13. We understand that the Commission’s motivation for the exemption of guarantees from the application of the de minimis regulation is motivated in the difficulty to calculate precisely the gross grant equivalent of the aid ex ante without need to undertake a risk assessment. 

14. However, in 2000, the European Commission published a “notice on the application of Articles 87 an 88 of the EC Treaty to State aid in the form of guarantees” 
, in which it provides more detailed explanations about its interpretation of the state aid principles in cases where the aid consists in a guarantee. These explanations have been very helpful and - according to our knowledge – provided guidance to local and regional government when granting a guarantee to a company.

15. The notice applies to the grant of guarantees in general and explains the conditions under which they need to be notified to the European Commission. In our opinion, aid in form of a guarantee should be calculated on the basis provided in the notice and as long as the calculated aid element does not exceed the threshold of the de minimis regulation, guarantees should not be excluded from the scope of the regulation.

16. In the current proposal, the Commission has not provided any information about the relation between the notice and the de minimis regulation. Therefore CEMR would like to invite the Commission to clarify why the calculation method as provided in the notice should not continue to be used in calculating the grant equivalent for guarantees.

17. If the Commission considers this provision no longer to be valid, it should explain its reasons and provide further information and justification for its intention to change this practice.

18. We would like to invite the European Commission to present a more elaborated text proposal on this vital aspect of its amendment to the de minimis regulation on which stakeholders should again be invited to present their views.

19. In the meantime, CEMR considers the Commission’s proposal too restrictive to generally exempt guarantees from the scope of the de minimis regulation.

20. We believe that reasonable aid in the form of guarantees is very useful and an efficient form of aid to small and medium companies without having a major  impact on the municipal budget, but with sometimes a very important impact on the economic situation or development at local and regional level. They can often encourage young entrepreneurs to make an investment.

21. One consequence of excluding most guarantees could be to increase aids provided in form of grants, which is not the aim of the Commission’s road map for the state aid reform.

22. Encouraging entrepreneurship is a target of the Lisbon Strategy; local and regional authorities play an important role in creating an entrepreneurial friendly environment, which can and should include aid, where appropriate, in the framework of the de minimis regulation.

Article 2: De minimis aid

23. CEMR welcomes the raise of the threshold of an aid that may be paid to an undertaking to € 200 000 over a period of three fiscal years. We would, however, like to suggest that the regulation should include a provision for an adaptation of the threshold to the inflation rate on an annual basis.

* * * * *
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