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CEMR Response to 
the European Commission’s

Green Paper on

PUBLIC-PRIVATE PARTNERSHIPS AND COMMUNITY LAW ON CONTRACTS AND CONCESSIONS

EXECUTIVE SUMMARY

Introduction

1. We welcome the publication of the Green Paper on Public-Private Partnerships (PPPs) and Community law on contracts and concessions.  Noting that the present Green Paper concentrates on the technical legal issues, we hope that the Commission will launch a wider debate to examine the positive and negative experience of PPPs to date, in order to promote their best use across Europe.

2. We do not fully accept, as regards local and regional government, the Green Paper's proposition that "the development of the PPP is also part of the more general change in the role of the State in the economy, moving from a role of direct operator to one of organiser, regulator and controller."  There are advantages and disadvantages to each of the methods of service delivery - whether by the public authority itself, by outsourcing to the private sector, or by using public-private mixed companies or other forms of PPP.  For each service, local and regional governments need to make pragmatic decisions based on their own circumstances. We consider that the principle of local and regional self-government - now expressly recognised in Article I – 5 of the European Constitution - must enable local and regional authorities to decide democratically the best means of delivering each service, including decisions to use companies they own or control.

3. We also believe that there needs to be a wider political debate about the future of local and regional public services within the EU, to discuss the proper balance between, on the one hand, local self-government and subsidiarity, and on the other, the rules of competition that need to apply in the European interest. Several connected issues – the White Paper on Services of General Interest, the “Monti package” on the relationship between public service compensation and state aids rules, and now this Green Paper – need to be seen and debated politically as a coherent whole.
The existing legal framework for PPPs

4. A principal concern for European local and regional government relates to the uncertainty that applies to what the Green Paper calls "institutional PPPs", i.e. mixed public-private legal entities. Our response therefore sets out our understanding of the current main legal rules that apply, which differs in some important respects from that of the Commission as set out in the Green Paper.  

5. The new EU Public Procurement Directive of 2004 lays down a clear code of rules for the tendering of public works and service contracts, which accordingly apply also to  many contractual PPPs.  However, the Directive does not apply to service concessions, where the private party his given the power to "exploit" the service, i.e. to charge users of the service (with or without additional payment from the public authority).  A key issue raised in the Green Paper is whether service concessions should be brought under the same or similar legal rules as works and service contracts.  CEMR believes that service concessions should not be subject to the detailed and complex EU procurement regime, since the nature of most concessions, with the additional risk passing to the private party requires more flexibility than is possible under the current Directive.
6. The European Court of Justice (in the Teckal case) decided that, under the public procurement Directive, all relevant contracts must be tendered out by local authorities wherever a contract is to be concluded between it and "a person legally distinct" from the authority.  The only exception the Court permits is where the authority exercises over the company a control similar to that it exercises over its own departments, and the company carries out the essential part of its activity with its parent authority.  CEMR considers that the Commission gives an unduly limited interpretation to this exception, and in particular believes that, when the Directive falls to be amended, this exception should be expanded to cover companies owned or legally controlled by the local authority.

7. The Green Paper expresses the Commission's view that, in relation to service concessions, and despite the absence of any Directive, there are Treaty rules that require all concessions to be tendered, including (it appears) the case of local authority controlled public-private mixed legal entities. CEMR on the other hand believes that there is no EU law that requires local services to be tendered, if the local authority chooses to allocate the concession task to a company it wholly owns, or a mixed public-private entity that it controls. 

Purely contractual PPPs

8. We agree that for purely contractual PPPs that fall within the public procurement Directive, the new "competitive dialogue" procedure appears to offer an appropriate means to enable the parties to work out the best solution and to select the best private partner for the task.  This will need to be kept under review as this procedure is a new one, not yet operational.  We recommend that the Commission issues guidance to public authorities in relation to complex cases where it may not be fully clear at the outset whether the proposed PPP will be a works or service contract, or a concession.  Public authorities should err on the side of caution, and use the Directive's procedure in case of doubt.

9. We believe that further consideration needs to be given before reaching a view on whether further incentives should be given by law to promote "private initiative PPPs", i.e. where the concept for the proposed PPP comes from a particular private sector body.

Institutionalised PPPs (public-private mixed legal entities)

10. This section of the Green Paper raises very important issues for local and regional government, since our authorities use a very wide range of legal entities which they either wholly own, or which are mixed public-private companies.  These companies to date have a wide range of public service tasks and missions entrusted to them, often because they can combine the benefits of access to private sector investment and know-how, together with public control and adaptability to meet new needs and circumstances.

11. In the light of the Commission's legal analysis (which we do not wholly share), CEMR is in particular concerned to avoid an excessive administrative and financial cost and delay that would be involved in any legal situation that would require a "double tendering" - i.e. one process of competitive tendering for the selection of the private partner, followed by another such process for the award of the public contract or concession.  Our experience shows that the costs and delays are very real in such a scenario.

12. We therefore propose that, to avoid costs and unnecessary regulation, double tendering be avoided, by permitting authorities to invite tenders to carry out a defined task or service by using a public-private company only.  The tender documentation would make clear the proposed legal format, as well as the technical specification etc., and the competitive dialogue process  could be used to make the choice.  In this way, all private sector companies could bid, but the public sector's choice of means of delivery would be respected.

13. Our response looks more specifically at the Green Paper's comments in relation to (a) the creation of an ad hoc legal entity jointly owned by the public and private sector, and (b) the control of a public entity by a private entity.  We point out that in fact there are two scenarios under each heading.    When a new legal entity is created, it may be controlled by the public or by the private sector.  Likewise, in the second case, an existing company wholly owned by an authority may become a mixed public-private entity, with legal control either remaining with the public authority, or passing to the private sector

14. CEMR believes, in relation to these scenarios, that there is a clear distinction between publicly controlled companies, and privately controlled ones. In either case, the authority should be able to use the process of a single tender (as outlined above) for the choice of partner and attribution of the contract / concession.  In general, a privately controlled mixed entity should be treated similarly to other private sector companies. However, we consider that local and regional authorities have, and should have, more discretion over companies they own or control, e.g. they may (where appropriate) lawfully entrust concessions for local services to such entities without a tendering process.

15. In relation to the choice of private sector partner for mixed legal entities, we consider that the principles of transparency and good public administration should apply.  Any public authority must be able to justify its decision to its citizens.   Whilst we envisage that the private sector partner will often be selected via an advertising process, but there may  also be proper grounds, based on local circumstances, for selecting an individual partner.

Inter-communal structures
16. We draw attention to one form of public-public partnership where we have concerns about the approach currently being taken (outside the Green Paper process) by the Commission.  This relates to inter-communal structures, where two or more municipalities jointly establish a legal entity to deliver specific services solely for their joint area and population.  The Commission has challenged the legality of local authorities entrusting services to such structures without those services being tendered out.  We believe that it normally is, and should be, lawful for the relevant municipalities to entrust local public service tasks to such structures, on the same basis (mutatis mutandis) as a single local authority can do in relation to its own company, and the Teckal case should be interpreted on this basis.

Conclusion

17. We share the view of Commissioner Bolkestein who in a speech on the launch of the Green Paper queried whether "the most classical instrument" - new legislation - was, at least at the outset, the best way forward.  He suggested that at this stage we should seek pragmatic solutions to such problems as exist, and actively promote exchange of good practice.  

18. We believe this is right, even though we have proposed amendments to legislation (to extend the Teckal exception), in particular because the Green Paper has a relatively narrow agenda, namely the legal rules.  We consider that any changes to the law should flow from a wider information-base and understanding of the current uses of PPPs, their advantages and disadvantages, and the obstacles to their wider use where it may be beneficial to do so. They should also take into account the principles of subsidiarity and local self-government. The law should not be seen simply through an abstract economistic prism of "eliminating barriers to competition", but as a more pragmatic tool to enable the public and private sector to work together for common advantage, respecting the roles of each, in the interests of the citizens.
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